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SPECIAL FINDINGS AS AIDING IN THE 
DECREASE OF REVERSALS AND RE- 
MANDS FOR NEW TRIALS. 





We have been considering in 72 Cent. 
[,. Journal, at pages 39, 57 and 93, appel- 
late procedure in American.courts with the 
view of suggesting how we may make ap- 
pellate courts tribunals for terminating, 
rather than proloriging, litigation. 

These are courts of great dignity but 
from an American viewpoint, as well as 
from any rational view, dignity is more en- 
hanced by utility than derogated from, Use- 
ful labor is the most ennobling thing in life. 
Laborare est orare is not only philosophical, 
but it is true. 

It must be confessed upon the record, 
that the leaves of legal literature in America 
are as thick as “the leaves in Vallambrosa,” 
and differ from the iatter in that they have 
all seasons for their own and seem not to 
enrich the soil of jurisprudence upon which 
they fall. 

But whether they enrich that soil greatly 
or not, the record is indisputable, that our 
highly deciduous appellate courts do pro- 
duce the ‘‘law’s delay,” a sort of cactus 
among the “wrongs which patient merit of 
the unworthy takes”; if, perchance that 
“patient merit” may be said, in the face of 
wide protest, to continue to exist. 

We have referred to the Judicature Act 
of England to show that when a civil case 
gets into its Court of Appeal a quietus, if 
not universally, at least quite nearly so, is 
put upon the contentions of parties to a 
suit, whether error attended their proces- 
sion in the trial court or not. 

We followed this up by considering how 
far American legislation might go along the 
way blazed by this great statute. We con- 
cluded that there was something of an ob- 
struction to a complete adoption of the Eng- 
lish system in the constitutional’ guarantees 
for right of jury trial on all issues of fact. 





We thought, however, that there was a 
large body of our litigation to which this 
obstruction did not apply. As to where it 
did apply we suggested that its operation 
could be confined to respondents in appeal 
and defendants in error, This is on the. 
theory that the taking of an appeal or the 
suing out of a writ of error could be de- 
clared a submission to an appellate cqurt 
of all questions of fact by way of waiver, 
even to the extent of authorizing the ap- 
pellate tribunal to enter a more onerous 
judgment against an appellant or plaintiff 
in error than was the judgment appealed 
from. We wish to supplement this sugges- 
tion by further remarking, that it should 
be the ahsolute right of a respondent or 
defendant in error to demand of an appel- 
late court, either before or after the cause 
is heard on assignments of error, as he may 
elect, that it render final judgment as fully 
as the lower court was thus empowered, 
and this to do from the record upon which 
the case stands. 

We think, that our appellate courts’ are 
in admirable situation to thus proceed, be- 
cause in this modern day, far more than 
in the common law times of our ancestry, 
a record verbatim et litteratim of every- 
thing transpiring in the trial court can be 
produced, since stenography, the typewriter 
and the printing press may all be brought 
to their aid. 

As a final suggestion to such as may deem 
what we have declared for a too radical 
shaking off of the fetters which have made 
our courts look like Sissyphus rolling stones 
to the top of a hill to see them descend, 
while litigants stand like Tantalus—up to 
the chin in trouble and continually denied 
relief almost in reach—we propose some- 
thing milder. 

The scheme or plan of special findings of 
fact has been supposed to have been orig- 
inated or encouraged by corporations, with 
whose attorneys the fdea was prevalent that 
juries were disposed to find against them 
on what might be called “general prin- 
ciples.” ‘They, at least, have seemed 
always to favor interrogatories to, and 
special findings of fact by, juries. 
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This plan was thought to have a ten- 
dency to check the rendering of adverse 
general verdicts, and, failing in that, it 
opened the way for the showing of such 
irreconcilable inconsistency between spec- 
ial findings and the general verdict as to 
either nullify the latter or secure a judg- 
ment non obstante. 

Howsoever the practice came to be au- 
thorized by statute, it seems to be consid- 
ered not opposed to the constitutional guar- 
antee of trial by jury, whether it have the 
effect of setting aside the general verdict 
or as justifying a judgment upon the spec- 
ial findings independently of and even op- 
posed to the general verdict. 

It is popular belief, that these corpora- 
tions—possibly for the reason that they lit- 
tle symbolize the “patient merit” of which 
Shakespeare speaks—enjoy the “law’s de- 
lay.” It would in this view look something 
like retributive justice, if the “special find- 
ings” practice could be utilized to kill this 
“delay.” 

Therefore we suggest, that special find- 
ings be incorporated in procedure and 
practice in such way that, instead of there 
being presumption of prejudice from error, 
this prejudice be deemed waived, wherever 
by a special interrogatory its tendency is 
not inquired about, if the court deems this 
reasonably could be done. 

There are plenty of precedents of waiver 
by inference or course of conduct to pre- 
vent this suggestion from seeming either 
unusual or unjust. Nine-tenths of our re- 
versals are on the theory that error was cal- 
culated to work prejudice. The federal 
theory is that error demands reversal if ‘it 
could have been prejudicial. 

If a juror is trusted to render a general 
verdict according to the truth of the mat- 
ter, his conscience is also entitled to be 
relied on as to the particulars which enter 
into that verdict. 

But suppose someone should object, that 
this is cumbrous. Then we reply that our 
situation is such that we ought to attempt 
almost any plan to eliminate reversals upon 
guesses as to whether a verdict was in- 
fluenced by error or not. 





Again as to special findings of fact, we 
know that they often are held to show that 
errors complained of have not affected the 
general verdict. As the matter stands, we 
leave it to each litigant to inquire only as 
far as he pleases. Why not conclude, that 
he is satisfied in every other respect about 
the presentation of his side of the case to 
the jury? 

If presumption cf prejudice may be dis- 
sipated or established by special findings, 
or error be disregarded because its effect 
is not specifically inquired about, we think 
the trial and the appellate courts may have 
a standard upon which they may adjudicate, 
and not as now, where justice is merel 
guessed at. 

Lastly we suggest, along this line, that 
on all appeals the upper court shall be re- 
quired to render judgment final in a cause 
without remand, if by special findings a 
specific judgment disposing of a case rea- 
sonably may be pronounced. 

And if it cannot do this, it should at least 
determine, by its judgment, what special 
findings, uninfluenced by prejudicial error, 
are supported by the evidence, and then 
remand the case to the lower court with 
direction to limit the new trial to facts out- 
side of such findings. In this way no trial 
in a lower court will be fruitless and the 
issues will be so narrowed that a new trial 


will be less susceptible of error. od 
i 








NOTES OF IMPORTANT DECISIONS 








JURISDICTION—RIGHT TO PROCEED IN 
EQUITY TO THE GRANTING OF FULL RE- 
LIEF WHEN ORIGINAL RIGHT TO RESORT 
TO A COURT OF EQUITY DISAPPEARS 
PENDENTE LITE.—The case of Lewis Pub- 
lishing Co. v. Wyman, 182 Fed. 13, decided by 
Eighth Circuit Court of Appeals, presents a 
question in procedure, about which it surely 
seems decision ought to be at rest. But the 
court stood two to one in affirming the circuit 
court, and the trial judge and the two who af- 
firmed him seem to us to be altogether on the 
wrong side, as we think Sanborn, C. J., dis- 
senting, very clearly demonstrates. 

The publication company scught in equity, 
injunction and relief against St. Louis’ post- 
master, because he was alleged to be denying 
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to it the right to send its publication through 
the mails as second class matter, pound rates. 
To secure such transmission the company had 
paid $20,650 for what it claimed was excess 
postage, and was made to give bond for other 
sums. The relief prayed was injunction and 
recovery of the excess postage paid and the 
cancellation of such bond. Pending the suit 
the company made a second application to the 
Postmaster General for its publication to en- 
joy the right it claimed, which upon certain 
conditions was granted and the injunction then 
became functus officio. 


The majority thereupon hold that the ele- 
ment of the controversy upon which the right 
to proceed in equity was based having disap- 
peared, the right to continue in a court of 
equity ceased. ° 


“It,” says the majority opinion, “is no answer 


_for a party to say he yielded to the stress of 


the situation.” 


Judge Sanborn says: “That the right to an 
injunction at the time when a bill is filed will 
sustain the grant of full relief, although at 
the final hearing of the case the right of in- 
junction has expired by lapse of time is well 
settled, not only in patent cases (cases cited) 
but also in suits in equity in which infringe- 
ments of patents are involved (cases cited).” 


In concluding his dissent he asks whether 
if a common carrier compelled a shipper to 
deposit $20,000 more than regular rates and 
the shipper brought injunction and an account- 
ing, if the carrier could after it had -been 
brought into a court of equity drive the plain- 
tiff to resort to a court of law, by permitting 
the shipper to ship at regular rates? The 
answer to us seems obvious. It would be a 
reproach to the existence of equity jurisdic- 
tion, if after having set up an illegal exaction, 
he could make it serve to elude his wronged 
pursuer. 


The majority opinion appears to us to have 
misapprehended the bearing of the principle 
that a controversy ceases when the cause of 
controversy has disappeared. This is true be- 
cause there has ceased to exist the subject- 
matter of controversy. There is nothing upon 
which adjudication may rest. When the pub- 
lication company applied to the court of equity 
injunction was not an “element of ccntro- 
versy.” 

The controversy was an alleged right and 
that court was applied to because and only 
because its remedies were more adequate for 
its vindication. After that court acquired jur- 
isdiction by reason, and only by reason, of its 
superior ability to vindicate that right, the 
defendant merely seeks to avoid a decree as 





to the purely equitable relief, by saying he 
does not insist further along this line. 

Then the court might have taken the ad- 
mission as pro confesso to the extent it goes 
and given full relief, as if the defendant were 
resisting as he at first resisted. It is quite a 
familiar saying that when a court of equity 
acquires jurisdiction for one purpose it ac- 
quires it for all purposes. 





DISBARMENT—USING A SHAM _ COR- 
PORATION TO CREATE DIVERSITY OF 
CITIZENSHIP.—After the Southern Realty 
Investment Company incorporated in South 
Dakota by some Georgia attorneys had been 
adjudged by the Supreme Court of the United 
States to be a corporation brought into exis- 
tence as a corporation, only that its name 
might be used in having controversies that 
were really between citizens of Georgia deter- 
mined in the federal rather than in the state 
court. (Southern, etc., Co. v. Walker, 211 U. 
S. 603), and, therefore, an assignment to a 
mere sham was a fraud upon the court and in- 
sufficient to créate jurisdiction dependent up- 
on the character of parties, these attorneys 
continued to file suits in the federal court 
otherwise only cognizable in the state court. 
For this Speer, D. J., held that such 
attorneys could not persist in their claim of 
good faith and their conduct was so improper 
in the perpetration. of a legal fraud upon the 
court and a fraud on defendants as to merit 
disbarment. Disbarment was decreed unless 
the attorneys should dissolve such corpora- 
tion and dismiss all suits brought in its name. 
The force of the decree was obviated by their 
taking this course. " 

Judge Speer delivered an oral opinion and 
seems not to have expressed himself in the 
forceful, graphic language in the way of con- 
demning such a practice of which his ability 
makes him a master. 

In Judge Harlan’s opinion, as quo‘ed from, 
we find language suggestive of considerable 
industry practiced in South Dakota in the 
formation® of this class of corporations, it be- 
ing said a South Dakota lawyer claimed in a‘ 
letter to the Georgia attorneys that “his of- 
fice had within three years secured 985 char- 
ters under the laws of that state for non-resi- 
dents, and part of whose business was to ‘fur- 
nish’ South Dakota incorporators when neces- 
sary.” 

It is something of a pity that either a fed- 
eral or state court, or both, in South Dakota 
does not disbar the occupants of “his office,” 
and every other such pettifogging crook, 
whether they have grown rich and influential 
at the South Dakota bar or not, not only for 
such fraudulent practice, but also that they 
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should have the effrontery to advertise their 
success therein. 

‘Another thought is about the artificial juris- 
diction which can care nothing about the 
nature of the cases it is to determine. Every 
one knows that prejudice or partiality justify- 
ing this resort is largely mythical and also 
that the federal court is resorted to purely for 
one of two reasons: one that law is differently 
there interpreted and the other that the non- 
resident gains not equality with, but an advan- 
tage over, his adversary. Who does not know 
this is not as wise as those who frame up 
sham corporations so as to get there. 

It is true this is a legal fraud, but after all, 
the end aimed at is, that a resident may en- 
joy a privilege the law obligingly confers on 
the more fortunate non-resident. While we 
are thinking of the dignity of courts, the cud 
of reflection may discover that it ought to be 
of considerable elevation to make such par- 
tiality in favor of non-residents appear even 
graceful, if it cannot be just. About the best 
amendment in federal procedure we can think 
of is for statute to call diversity of citizenship 
jurisdiction what the court called that corpora- 
tion. 





OPEN ACCOUNT—BURDEN OF PROOF 
TO SHOW PAYMENT.—We have _ several 
times adverted to this subject, 71 Cent. L. J. 
100, 149 and 248. In the first of the above 
references we criticized in a note an Alabama 
case which held, that the burden of showing 
non-payment in action on an open account was 
with plaintiff, who showed rendition of serv- 
ice and value of same. Our sécond reference 
was supplementary to our note on the Ala- 
bama case in which we cited Parker v. Harri- 
son, 129 S. W. 1026, wherein Springfield Mo. 
Court of Appeals held the exact reverse of the 
above. Our third reference was in reply to 
a correspondent who agreed with the Alabama 
Court. Our note on the Alabama case (Pol- 
lak v. Winter, 51 So. 998) showed what we 
thought considerable authority against the Ala- 
bama ruling. The question seems an im- 
portant one in practice, and now we submit a 
very recent decision by Californ‘a Court of 
Appeal. Barrett-Hicks Co. v. Glas, 111 Pac. 760. 

We quote from this case as follows: “It was 
not incumbent on the plaintiff to prove non- 
payment, but the burden of proving payment 
rested on defendant. Melove v. Ruffino, 129 
Cal. 514, 62 Pac. 93, 79 Am. St. Rep. 127. It 
is there said: ‘It is not necessary to deter- 
mine whether the evidence was sufficient to 
warrant the finding of nonpayment—if proof 
of nonpayment by plaintiff had been neces- 
sary. Where plaintiff has proved the exist- 
ence of a debt sued on—at least within the 





period of the statutory limitation—the burden 


of proving payment is on the defendant. That 
this is the rule at common law no one can 
doubt; and we have no statutory law changing 
it.” See also Greenleaf on Evidence; 1 Cowen 
& Hills’ Notes to Phillips on Evidence, side 
page 810; Lisman v. Early, 15 Cal. 199; Caul- 
field v. Saunders, 17 Cal. 569; Green v. Palm- 
er, 15 Cal, 412, 76 Am. Dec. 492.” 

The broad language quoted was in the Bar- 
rett-Hicks Co. case applied to an open account 
in a mechanics’ lien foreclosure proceeding. 








THE RELATION OF JUDICIAL, PRO- 
CEDURE TO UNIFORMITY OF 
LAW. 





There has been urged the necessity for 
uniformity in the law of the states. There 
has been dwelt upon the uncertainty, lack 
of confidence in extending credits, and the 
costly conflict and delay that constantly 
and continuously arise in the execution of 
the simplest transaction and in litigation 
incident thereto. I offer the suggestion that 
uniformity in interpretation is as important 
as uniformity in enactment of statutes. 

Agreeing with every word that has been 
said and emphasizing it as much as I may, 
there is something else to be considered. 
We must go further. Judicial procedure 
must be made uniform, simple, cheap and 
expeditious. It is with genuine satisfaction 
that attention is being directed to that end. 
The time for action was never so ripe as at 
present. Let us consider it with that meed 
of reverence justly due to those elementary 
principles underlying our republican form 
of government. 

Into this thought enters the judge—the 
man, with his power and mode of reason- 
ing—the procedure in his Court, with the 
rules, precedents and traditions that re- 
strict and confine his individuality, limit his 
personal power and make of him the true 
impersonation of the blind Goddess of Jus- 
tice. We assert, without hesitation, that, 
though every statute in every state were 
made uniform in word and letter, the 
courts, by failing to follow their manifest 
spirit and intent, or by contrary rulings, 
could nullify that work in one decision. 
Consider the much-heralded Uniform Ne- 
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gotiable Instrument law, the result of years 
of unselfish devotion. What is its fate? 
President Amasa M. Eaton, of Rhode 
Island, reported to the Commissioners on 
Uniform State Laws at Detroit, in August, 
1909, that though this statute had been 
adopted in thirty-eight states, territories 
and the District of Columbia, that ‘some of 
the courts were destroying its purpose by 
lack of unifotmity in decision, These 
courts had simply failed to recognize and 
permit to become operative the announced 
co-operation of thirty-eight legislatures in 
enacting identical jaws in matters of com- 
mon interest to commerce, finance and so- 
ciety. This is said, not in criticism of a 
theory of law but as the statement of a 
condition of fact, so long as lack of uni- 
formity in decision is progressing, unifor- 
mity in law is retrogressing, 

It is my object, then, to show forth clear- 
ly the fatal fact that the machinery of the 
“ourts measure the potency and the dignity 
of the law and, before there shall be obtain- 
ed uniformity of law, there must be brought 
about uniformity of decision. ‘That this is 
impossible in this enlightened country 
where the brains and brawn and money of 
the men of every state is commingled in 


a common effort of uplift, civic improve- 


ment and industrial advancement, I refuse 
to believe. Never in all the world was 
there such solidarity of purpose, such fra- 
ternal co-operation and such unity of effort 
as exists to-day throughout this great, fruit- 
ful and prosperous country. Commercial- 
ly and socially it is made one by transporta- 
tion, telegraph, telephone and newspaper 
service and facilities. It depends, the one 
section upon the labor, fruits and indus- 
tries of another like, almost, the members 
of the human body itself. If the same law 
is acceptable to all the states, why is not 
the same interpretation of that law accept- 
able? And, why cannot it be made so? 

It is commendable of the fearless inde- 
pendence of those great jurists that even the 
members of the Supreme Court of the Unit- 
ed States do not always agree in reasoning 
or result. Permanency and uniformity of 
decision is not, thereby, disturbed because 


, 


‘litical lines. 





of the majority rule and its finality. Now, 
the interpretation of a State Appellate 
Court, reached by the majority thereof, is 
equally permanent as to that state, But 
thirty-eight states have adopted the statute 
and without concert of action by these 
Courts or some rule of conduct, there may 
be thirty-eight interpretations of the law. 

So, if it’be necessary for uniformity, why 
cannot the Judges or the presiding Judges, 
of the different State Appellate Courts ex- 
change views when a new uniform statute 
is enacted and, if they fail to agree upon 
its meaning, let the majority rule. A con- 
gress of Courts, I venture to suggest, is 
within the spirit of uniformity. It is no 
impugnment upon the dignity nor a breach 
of the ethics of courts to confer together. 
It is no sacrifice of States’ rights but is 
an advantage to state interests. A cardi- 
nal rule of interpretation is that when a 
state adopts a statute, its courts shall fol- 
low the interpretation reached by the high- 
est court of the sister state first adopting 
it. In the final analysis, we are, after all, 
but members of one big family living on 
one big farm subdivided by imaginary po- 
We need a little more neigh- 
borly gossiping over the back fences by 
the courts for a realization that the adop- 
tion of identical statutes calls for the ren- 
dering of identical decisions. ‘ 

Of this great problem we wish to con- 
sider, not with the promise of a specific 
remedy but a call for a patriotism, a 
broadness of vision and that degree of un- 
selfishness that tends to the general good. 
No state, said Senator Root, can live unto 
itself, and I wish to add that no State Ap- 
pellate Court ought to do so. 

One cares much as to what is written up- 
on the statute books but more as to how 
it is enforced. "That which is best admin- 
istered is best, is dogmatic. We may well 
cherish the hope of uniformity even as we 
rest trustfully in the sacred limitations 
guaranteed in the Constitution, but the 
extent of the protection afforded is meas- 
ured absolutely by judicial procedure. No 
apology, then, is in order for considering 
these vital questions for they will play an 
important part in the future, as they have 
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done since men first abandoned the arbitra- 
ment of might and arms and sought courts 
of justice in settlement of their differences. 
Tro such an extent is this a fact that the 
pleading and procedure of the courts of 
every country reflect the very genius of 
the government itself. Imperialistic Rome, 
with the highest and best laws that ever 
blessed a people, would have scorned the 
common law pleading of England that was 
made to stand and, that did stand, as a 
barrier between the Prince and the citizen 
and as a guarantor of decisions reflecting 
the true law, the expressed spirit of the 
times and not the pleasure of the Prince or 
the Judge. Pleading is the vehicle through 
which all law is enforced and, excepting 
a good judgment, wisdom, patriotism and 
fidelity to duty, it is the only restriction and 
limitation upon the individuality of the 
Judge, and the direct interference of the 
Government or other power. It matters 
not how good a law is or what might have 
been its beneficient purpose or the evil de- 
sired to be eradicated it becomes bad, if 
not vicious, if improperly or inadequately 
enforced, 

Judicial procedure is to law what the 
acqueduct and water pipes are to the great 
reservoir where the water is gathered and 
stored. ‘The quality, quantity and useful- 
ness of the water, however pure, in its 
origin, depends absolutely upon the acque- 
duct in which it is conveyed to the City 
and distributed. If that be broken and 
leaky or inadequate, the supply actually re- 
ceived by the people will be uncertain, slow 
and insufficient and all commercial and so- 
cial efforts must suffer accordingly; if the 
acqueduct be foul, so will the water be 
contaminated and spoiled for the merciful 
use for which it was intended and becomes 
the very antithesis of an agency next to 
Godliness.. So, patriotic and learned men 
may fill the statute books with the wis- 
dom of a Solomon, but the usefulness 
thereof will be limited and measured by the 
judicial procedure through which it is ad- 
ministered. 

We should appreciate the earnestness of 
President Taft’s admonition that. “The 





greatest question now before the American 
public is the improvement of the admini- 
stration of Justice.” We should also ap- 
preciate that it is in the interest of the bus- 
iness man and of commerce and society and 
that it is not to the financial interests of 
lawyers. And, yet, except for the influence 
of the President and the support of the 
National Civic Federation, the lawyers 
have been left to battle alone. This should 
not be as it is. The American Bar Asso- 
ciation is doing an important work, but its 
efforts are necessarily quiet and studious 
and more technical than practical. It 
should be the duty of the Press, Commerce 
and Society to give unstinted support to 
these men who, without other compensa- 
tion than loyalty to the high calling of their 
profession and an unselfish patriotism, are 
devoting to it hours of unremitting toil. 


And, it is in order to say in this connec- 
tion, that no patch work will suffice. If 
judicial procedure is to be reformed, it 
must be reformed as a correlated whole. 
Else the last state will be worse than the 
first. On the other hand, it is not neces- 
sary to be revolutionists or experimenters, 
or seekers after innovation in order to be 
reformers. We are so fortunate as to 
have inherited from the same source from 
which we took the immutable bases of our 
laws, a simple, economical, expeditious sys- 
tem, amended down to date. It is as old 
as English civilization and as new as the 
most modern idea. Such is the pleading 
and procedure of England to-day. In it, 
there looks down upon us eight centuries 
of legal history and civic struggle. Said a 
great author, “It is matured by the wisdom 
of ages and founded on principles of truth 
and sound reason.” But, above all, it ex- 
cludes private interpretations and controls 
the arbitrary decisions of judges. What 
should most appeal to us is that “When the 
United Colonies met in Congress in 1774, 
they claimed the common law of England 
as a branch of those indubitable rights and 
liberties to which the respective colonies 
were entitled. And the Common law, like 
a silent Providence, is still the preserver of 
our liberties.” 
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Shall we, then, continue to abandon these 
great guiding principles that have stood be- 
tween the citizen and the Government and 
the Bench and that have made the humblest 
man as strong in Court as the greatest ag- 
gregation of power? The demand of the 
hour and the enlightened character of that 
demand seems to me to be the handwriting 
on the wall. Happily, while business is 
vexed by lack of uniformity in judicial de- 
cisions, there are as yet no imperialistic 
clouds in our governmental skies threaten- 
ing civil liberty or property rights but, 
“the price of liberty is eternal vigilance.” 
To offer temptation is half the sin. It is 
an ifivitation for transgression, It is not 
too much to say that upon uniform judi- 
cial procedure and decision largely depends 
the fostering of closer political, commercial 
and social relations amongst the states. ‘The 
best practitioner in Virginia to-day is lost 
in a North Carolina or New York Court 
and vice versa. This is as devoid of reason 
as it is unneighborly. There would be no 
more excuse for speaking differing lan- 
guages. 


3ut who shall perform this important 
work of preparing a fixed system and per- 
manent rules for the regulation of judicial 
procedure? ‘There is but one answer—the 
highest Appellate Court in the United 
States and of the several states, (until all 
the states shall adopt the Federal plan). 
The Bar, undoubtedly stands ready to ren- 
der such practical assistance as may be 
found convenient and may be requested of 
it. There abides in the people of this coun- 
try a sublime faith in their highest Tribunal 
that makes of submission the noblest attri- 
bute of national character. “In reverence 
is the chief joy and power of life,” says 
Ruskin. Nothing but the solemn voice of 
this great source of justice will subdue the 
beligerent cocksureness that may be ex- 
pected, or solidify public opinion to the 
point of complete acquiescence and forceful 
support. It took the ancient Romans one 
hundred years to perfect the Justinian 
Code. It has taken the English eight hun- 
dred years to reach their present state of 
perfection. But, to us it is given to profit, 


weal 





‘alike, by the failures and successes of the 
two great peoples from whom we have in- 
herited a rich legacy of precedents and. tra- 
ditions. We may not hope ever to obtain 
an ideal pleading, for many ephemeral ques- 
tions will always vex. We may, however, 
look to legislative participation for disap- 
pointment, only, both in result and expedi- 
tion. With all due respect for the many 
earnest, honest and well equipped men who 
compose those bodies, between want of pre- 
paredness, dissimilarity and conflict of 
ideas and indifference, there is much to be 
feared—the greatest of all being the pow- 
er and habit of amendment. Politics have 
no respectable place in jurisprudence. Con- 
gress should delegate to the highest Appel- 
late Court the proper power, make it man- 
datory and stop there. Then the States 
should adopt the system. 


Our next thought is that Judicial pro- 
cedure must be fixed and established to be 
uniform. Subject to necessary rules of 
convenience, the great principles entering 
into its warp and woof should be as immu- 
table as the laws of the Medes and Per- 
sians or the Twelve Tables of the Roman 
Republic. Now, with strict reference only 
to enforcing rules of pleading and proce- 
dure, the relation of the presiding Judge to 
the litigants and the authorities is analo- 
gous to that of an umpire in a game. It is 
his province to administer, not to make 
rules. It would be a dangerous umpire 
who made his rules as he enforced them, 
but a very just and safe one who enforced 
existing rules regardless of his personal 
inclinations or the personnel of the play- 
ers. The donning of the ermine takes away 
none of the human frailties. Now, it is not 
a question of honesty of purpose but of 
natural limitations. Gratitude, one of the 
cardinal virtues, may become in a Judge a 
vicious weakness. No two men see, under- 
stand, are impressed or appreciate alike 
under exactly the same conditions if left 
uncontrolled. Indeed, it may be truthfully 
said that the law is meaningless when en- 
forced without regard to fixed rules of pro- 
cedure. It is worse than meaningless when 
left to unfettered individual inclination. 
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The strongest supporters of that statement | 


you will find among the men who adorn the 
Bench. A keen sense of duty but accentu- 
ates the weight of responsibility and be- 
stirs a corresponding gratitude for every 
legitimate help that lessens or lightens it. 
Belief in human infallibility is symptomatic 
of either imperialism or insanity. 


I venture the opinion that the general 
public is sometimes amazed at the broad 
power possessed by the Courts. This pow- 
er of the Courts finds its security not in 
the words of constitutions and statutes, but 
is derived from the innate sense of justice 
and love of the people of right, truth and 
fair dealing between man and man and be- 
tween government and man, and their re- 
spect for constituted authority. Courts 
draw no power from transgressors. <A 
Court that dispenses impartial justice, 
though its decision be temporarily unpopu- 
lar, is as strong as ninety million patriotic 
people can make it. 


Most regretfully, we submit for consid- 
eration that the test of popular strength in 
America to-day has become to be honesty. 
It ought to be a most commonplace thing 
instead. ‘The strongest man in the United 
States to-day and the one who does the 
most good is not the individual whose 
mouth is filled with platitudes but he who 
dares to do right himself and to force oth- 
ers to do it. | have that confidence in the 
deep rooted sense of justice of the average 
citizens of America as to implicitly believe 
that they would fight to the death for any 
man or judge who stood for what he be- 
lieved to be right just as they would con- 
demn and expose partiality, wrong and 
corruption, 


All of these things play their important 
parts and must be considered in the en- 
deavor to make uniform the laws of the 
states, It was endeavored to convey these 
thoughts to those directly interested at the 
last meeting of the American Bar Associa- 
tion and in an article published in Novem- 
ber, 1910, in the Central Law Journal?— 
in which the adoption of the English sys- 
tem of pleading was advocated. 








| am inspired to believe that we have 
come upon a time when the voice of civic 
uplift and advancement is being heard in 
legislative halls, the counting-room and in 
the innermost executive and judicial cham- 
bers. The public conscience is awake to 
a lively sense of duty. ‘There is being re- 
incarnated the spirit of the patriots who 
founded this Government. Men are being 
brought closer together in the common ties 
of humanity, mutual! benefit and brotherly 
love. ‘They are heeding the call of the 
fellowship of man, the general welfare and 
the common good and, at the call of a 
common need, are reaching a state of mu- 
tual appreciation, understanding and _tole- 
rance. ‘The voice of the zealot and of blind 
partizanry is being heard less and less. And, 
the dawning of this new day is casting its 
fresh sunshine from one end to the other 
of our country; it is melting its way 
through barriers that the laws and force 
could not penetrate; it is developing into 
lusty strength, principles that have been 
sacrificed to political expediency and it is 
filling the hearts of patriotic men of every 
position, condition and creed with a new 
hope and a new effort. “Our bravest les- 
sons are not learned through success but 
misadventure.” 


And now, it being quite germane to the 
subject, the writer, being a Virginian, could 
not conclude this paper without giving ex- 
pression to the deep sense of gratitude en- 
tertained in the South for the determined 
effort of the President of the United States 
to rid the Southern Federal Bench of the 
influence of politics in which it was left 
during and after reconstruction and_ to 
raise it to a level with his own exalted ideals 
of the judiciary. 

It was Chief Justice John Marshall, Vir- 
einia’s gift to the nation, who said, ‘“The 
greatest curse ever inflicted by an angry 
Heaven upon an ungrateful and sinning 
people is a corrupt, dependent or an ig- 
norant judiciary.” 

Measure of a Judge—Judges should be 


men who, now, and always, have un- 
derstood and lived up to their coun- 
try's best traditions; who draw _ their 
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inspirations, as amatter of right, from 
the firesides of the representative people 
and not on account of the influence of or 
respect for their high office and with whom 
“thrift will not follow fawning.” I say to 
you that no man with political debts to pay, 
enemies to punish, friends to favor or de- 
pendents to be supported out of the assets 
of litigants is fit to be a Judge. 

Let me say in conclusion, if there shall 
continue to exist that lofty spirit of unsel- 
fish patriotism, faith in the Government and 
respect for the Courts; if the real people 
are to be brought close together and close 
to the heart of the Government at Wash- 
ington, it will be by destroying all antipathy 


_ to the Federal Courts and creating, in- 


stead, that admiration, loyalty and respect 
that Americans dearly love to pay to their 
faithful official servants. In the Courts, let 
us feel once again that we are in the house 
of our fathers. Uniformity of legislation 
is a necessary convenience but uniformity 
of administration is a fundamental neces- 
sity. Thomas W. Suevron. 
Norfolk, Va. 








ELECTRICITY—INSULATION OF WIRES. 





MULLEN et al. v. WILKES-BARRE GAS & 
- ELECTRIC CO. 





Supreme Court of Pennsylvania, July 1, 1910. 





77 Atl. 1108. 





Where a boy climbs a chestnut tree stand- 
ing on a sidewalk and is injured by coming in 
contact with a defectively insulated electric wire, 
he can recover against the electric light com- 
pany, where the tree was on premises not be- 
longing to the company, the defective insulation 
had continued from four to six months, and chil- 
dren were accustomed to play around the tree 
and to climb in it. 


The facts appear in the opinion of the Su- 
perior Court, by Head, J., as follows: 

“The defendant corporation’ was engaged in 
furnishing electric light to the borough of 
Ashley. Its high-tension current was carried 
through the streets by overhead wires strung 
on poles, which, on Main street, were located 
in or near to the sidewalk. At some little 
distance from the curb, in the sidewalk along 
that street, there stood a horse-chestnut tree. 





It seems to be conceded that the defendant 
had no property right of any kind in the tree 
or the premises on which it stood. Two of 
its wires, however, passed through the upper 
branches of the tree. The testimony practi- 
cally established that the insulation of at least 
one of these wires had become worn away, 
and that, for a period of from four to six 
months before the accident, sparks were emit- 
ted by the contact of wire and branches, es- 
pecially during wet or snowy weather. It 
also established that in pleasant weather, the 
children of the neighborhood were accustomed 
to assemble ubout this tree to play, to climb 
into it in the progress of their sports and 
games, and, in proper season, to secure the 
nuts it bore. 

“On a summer afternoon the plaintiff, a boy 
of tender years, was playing, with some com- 
panions, about the tree and climbed up 
among the branches. Whether any part of 
his body came into actual contact with the 
live wire is not made clear, but there is no 
room to doubt that he received an electric 
shock of such intensity as to render him un- 
conscious. His body being supported by the 
forks of the tree, he did not fall, and, aid 
coming quickly, he was lifted down to the 
sidewalk, where an examination disclosed 
marks, as of burns, at several places on his 
body. The record, as the case comes to us, 
does not require any discussion as to the ex- 
tent of his injuries. It is sufficient to say 
that after his recovery this suit was brought, 
and the trial resulted in a verdict and judg- 
ment in his favor. 

“It was not contended in the court below, 
nor is it here, that the doctrine of contribu- 
tory negligence has any application to the 
case on account of the tender years of the 
plaintiff. It was not denied there, nor Is it 
here, that under the evidence, the defend- 
ant would be visited with at least construc- 
tive knowledge of the dangerous condition of 
its wire, and that, had an injury resulted 
therefrom to one, towards whom at the time 
and place of the injury, the defendant owed 
any legal duty in respect to the condition of 
its wires, its responsibility would be made 
out. «The single proposition urged upon us in 
the able printed brief of the appellant is that 
conceding the obligation of the defendant to 
keep its wires safe as to those lawfully using 
the streets and sidewalks in the ordinary and 
usual way, as well as to those who, in the 
performance of some duty or the exercise of 
some right, might be required to approach 
them, no such obligation existed as to those, 
although children of immature age, who, in 
the pursuit of pleasure or adventure, volun- 
tarily placed themselves in dangerous prox- 
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imity to its wires stretched 20 feet above the 
ground. Many cases are cited as supporting 
this position, among them Thompson v. Rail- 
road Co., 218 Pa. 444, 67 Atl. 768, 19 L. R. A. 
(N. S.) 1162, 120 Am. St. Rep. 897, and those 
therein reviewed. But all of these may be 
broadly distinguished from the case at bar 
because they dealt with situations where the 
plaintiffs were trespassers, or at most mere 
licensees upon the property of the defendants. 
Here, as we have already observed, the tree 
was the private property of the owner of the 
premises on which it grew, and the children 
seem to have enjoyed at least the permissive 
right from that owner to play in its branches 
and gather the nuts they bore. 

“The plaintiff, therefore, in climbing the 
tree, was in no sense committing any tres- 
pass or infringement upon any right of the 
defendant; nor did his act need the aid of 
any invitation, permission, or license from the 
latter to keep it in the category of wholly in- 
nocent acts. Had the tree been an apple 
tree bearing luscious fruit, and had the own- 
er, Whilst picking that fruit, received the 
same injury as did the plaintiff here, could 
the defendant successfully contend it owed 
him no duty in respect to the condition of its 
wires? If the owner, instead of gathering 
his fruit himself, had expressly invited and 
authorized the plaintiff to take it for his own 
use or for distribution amcng his fellows, 
would the situation be materiallv different? 
Or can it be that the yoke of responsibility 
would be lifted from the shoulders of the de- 
fendant if the permission of the owner was 
general to the boys of the neighborhood, 
rather than particular to one of them; was 
implied from his conduct rather than express- 
ed in words? 

“Is it true in such cases, or in the case at 
bar—if the supposed ones are not ejusdem 
generis—the defendant owed no duty what- 
ever, in respect to the condition of its wires, 
to this plaintiff or to other children who were 
accustomed to use the tree as he did? In 
Fitzgerald v. Edison Electric Illuminating Co., 
200 Pa, 540, 50 Atl. 161, 86 Am. St. Rep. 732, 
Mr. Justice Mitchell, defining the obligations 
of those who introduce into a community that 
dangerous agent known as electricity, said: 
‘The company, however, which uses such a 
dangerous agent (a wire charged with an elec- 
tric current), is bound not only to know the 
extent of the danger, but to use the very high- 
est degree of care practicable to avoid injury 
to every one who may be lawfully in proxim- 
ity to its wires and liable to come accidentally 
or otherwise in contact with them.’ In this 
carefully chosen language, quoted and adopted 
in Daltry v. Media Hlectric Light, etc., Co., 





208 Pa. 403, 57 Atl. 833, our highest judicial 
tribunal has plainly defined the measure of the 
defendant’s obligation and described the class 
to every member of which the law extends 
the protection that would be secured by the 
faithful discharge of that obligation. Why 
was not the plaintiff in that class? Upon what 
theory can the defendant successfully contend 
that he was not ‘lawfully in proximity to its 
wires’? Upon what principle of law or rea- 


son may it rest the claim that this boy was 


bound to repress the natural and wholly inno- 
cent impulse to climb up among the shady 
branches of the tree on a summer afternoon, 
to the end that it should be relieved of its ob- 
ligation to remove or repair its dangerous 
wire? We can discover none. 

“In Daltry v. Media Electric light, etc., Co., 
208 Pa. 403, 57 Atl. 833, it appeared that the 
plaintiff, a young boy, and his companions, 
were accustomed to play on a lawn owned by 
a gentleman who occupied the residence only 
during portions of the year. At the time of 
the accident the house was closed. When 
occupied it was lighted by electricity furnish- 
ed by the defendant. The current was car- 
ried from the pole line in the street by a wire 
across and above the lawn to the building 
Before it was vacated the company was re- 
quested to cut off its current so it would not 
pass into the empty house. ‘This was done 
by taking out the fuses at the transformer 
which rested against the side, and just be. 
neath the eaves, of the house. The electric 
current was thus prevented from entering the 
house, -but not from passing through the wire 
extending from the house to the feed line at 
the street. After the current had been cut 
out, the wire broke between the house and 
a tree on the lawn through which it passed 
and was tied to the branches of the tree. At 
the time of the accident it hung from the tree 
within 12 or 18 inches of the ground.’ The 
plaintiff, whilst playing on the lawn, acciden- 
tally came in contact with this live wire and 
was seriously injured. One of the grounds of 
defense taken by the company at the trial of 
the action which followed the injury was that 
the plaintiff was a trespasser on the lawn, 
and therefore it owed him no duty at that 
place. In an elaborate opinion, Mr. Justice 
Mestrezat shows the unsoundness of such a 
defense and again declares the’ existence of 
the obligation of a defendant under conditins 
closely resembling those presented by the case 
at bar. ‘If it be conceded that the boy was 
technically a trespasser as against Mr. Dar- 
lington who owned the premises, he was not 
a trespasser as against the defendant com- 
pany who had neither the possession nor right 
of possession of the property. * * * As- 
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suming then, as we must assume, that the 
defendant company’ was in possession of, and 
using, the wire for the purpose of transmitting 
its electric current, and that as against it the 
boy was not a trespasser, its duty to the chil- 
dren at the place and time of the accident 
was to exercise such care over the wire as 
was demanded by the great danger to which 
they were exposed. Having constructed the 
line across the lawn to the house in proximity 
to the carriageway, it knew that children as 
well as adults might frequent the way, and 
hence the necessity for keeping the wires in 
proper condition and repair to avoid danger. 
It must be presumed that the company also 
knew what the evidence disclosed as a fact 
that children used the lawn of the premises 
near the gateway and in the vicinity of the 
wire as well as the street in front of the 
premises as a playground. Such conditions 
existed for a sufficient length of time to war- 
rant the inference of notice to the company.’ 
So similar in principle and fact is that case 
to this that the language quoted might have, 
with equal propriety, been written of the case 
at bar. 

“Again, in Kreiner v. Straubmuller, 30 Pa. 
Super. Ct. 609, this court had occasion to con- 
sider the rights of children playing in the 
street and the obligations towards them of 
those who placed in the streets such things 
as would likely become dangerous to little 
ones thus engaged. There the defendant, for 
his own convenience, and without objection 
from the municipal authorities, was accus- 
tomed to keep a number of barrels piled on 
the sidewalk in front of his premises. The 
plaintiff, a small boy, playing with his com- 
panions in the street, climbed upon the pile, 
which was insecure, and was injured by the 
fall of the barrels. In speaking for this court, 
Judge Henderson uses the following: ‘It is 
a wellestablished rule that those controlling 
property on, or immediately adjacent to, a 
public highway, must have regard to the reck- 
less and thoughtless tastes and traits of child- 
hood.* * * Children, wherever they go, 
must be expected to act upon childish instincts 
and impulses; others, who are chargeable with 
a duty of care and caution toward them, must 
calculate upon this and take precautions ac- 
cordingly. * * * It was not unlawful for 
the children to play upon the street, and it 
cannot be said that they had no _ business 
there. The owner of the premises owed them 
a duty to provide against the consequences of 
their inexperience and youthful inclination to 
play upon his property placed on the sidewalk 
in a position which might attract them.’ 

“No one of the cases cited by the learned 
counsel for appellant is in conflict with the 





principles and rules enunciated in the cases 
from which we have quoted, or with the con- 
clusion wh:ch must foliow from their applica- 
tion to the case at bar. Of Guilmartin v. 
Phila., 201 Pa. 518, 51 Atl. 312, the one near- 
est in principle to this one, Judge Hender- 
son observed: ‘In the latter case the child 
was injured by a falling gate on which he 
had climbed. The city was not required to 
anticipate dangers resulting from the im- 
proper use of objects safe in themselves, and 
for the use for which they are designed. In 
the same case, however, it is said: “If an 
object was in itself dangerous, or might be- 
come dangerous if a child chanced to set it 
in motion while playing with it, or by run- 
ning against it, there was a duty on the city 
to take such precaution as was reasonable, 
under the circumstances, to prevent injury 
by it.”’ 

“We are therefore led to the conclusion 
that the plaintiff was lawfully playing in the 
public street; that whilst so doing he was 
entitled to such protection, as against the 
wires of the defendant and the current they 
carried, as would be afforded by its perform- 
ance of the obligation defined by Mr. Justice 
Mitchell, in the opinion we have quoted; that 
the learned trial court could not have declar- 
ed, as matter of law, that this protection had 
been forfeited because he climbed into the 
tree; and that, in submitting the case to the 
jury in a charge of which there is no com- 
plaint, no error was committed. 

“Judgment affirmed.” 

Argued before FELL, C. J., and BROWN, 
MESTREZAT, POTTER, ELKIN, STEWART, 
and MOSCHZISKER, JJ. 

John T. Lenahan and Richard B. Sheridan, 
for appellant. M. J. Mulhall, for appellees. 

PER CURIAM. On the main question pre- 
sented by this appeal, whether danger to any 
one was reasonably to be apprehended be- 
cause of the condition of the defendant’s 
wire, the case is admittedly close; but in the 
opinion of a majority of the court the judg: 
ment should be affirmed for the reasons stat- 
ed in the opinion of Judge Head of the Su- 
perior Court. 

The judgment is affirmed. 


Note.—The Doctrine of Attractive Nuisances 
Applied to Wires Charged with Electricity. 


—It is held that a very high degree of care is 


devolved on those who string dangerous deadly 
wires, contact with which bring death or injury. 
And following the principle in the- “Turntable 
cases” it seems to be recognized that there is 
liability where they are in dangerous proximity 
to those things or places which allure children. 
What, however, may be deemed an alluring thing 
or place may always be to some extent a ques- 
tion of individual view. The following illustra- 
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tive cases merely supplement the princival case 

The case of Sheffield Co. v. Morton, 9 So. 772, 
decided by Alabama Supreme Corrt seems to 
recognize that an electric company path sb 
dangerous charged wires is bound to consider the 
known habits of children and to take notice of 
places being resorted to, vet held, that where a 
child ten years of age put himself in a dangerous 
place on a bluff to which wires were strung 
which place was reached with much difficulty, 
and was killed by coming into touch with such 
wires, the company ought not to be held La‘le. 
The court said: “The defendant, consulting intes- 
tate’s right to be at the spot, and the situation 
and surroundings of thé spot itself, and the in- 
herent probability or improbability that anyone 
would go there, was no more bound in reason to 
anticipate that a person would come in contact 
with its wire at that point than that one would 
climb the pole upon which it was strung, or to 
the peak of a steep roof, or over a protecting 
fence, or would reach up to the wire with a rod 
of iron, and so, or in some such way receive 
injury from its electric current. * * * Defendant 
in the exercise of a prudence reasonable under 
the circumstances, was not required to anticipate 
that persons would go into a place of obvous 
danger.” 

A criticism that may be made of this decis‘on 
might be that as only a child would have put bim- 
self where he was, “obvious danger” should have 
a relative meaning. It might not have seemed 
obvious danger to him, as defendant as a rea 
sonable person knew. And further danger is it- 
self something of a lure to an adventurous boy. 
In this way the illustrations “the peak of a 
steep roof” or “protecting fence” and “reaching 
up with a rod of iron” might not convey as to 
children much idea as to non-anticipation. “The 
peak of a steep roof” might be more readily 
visited by a boy than the peak of a gently sloning 
roof. We do not think the court's illustrations 
specially forceful. ; 

In Mayfield W. & L. Co. v. Webb’s Admr., 33 
Ky. Law Rep. gog, 111 S. ‘W. 712, 18 L. R. A 
(N. S.) 179, the facts show that defendant Ight 
company strung its wires on the cross-arm of a 
pole 18 feet above the ground. A telephone com- 
pany had a higher pole near this cross-arm and 
from this pole were two guy wires, one above 
the other. These guy wires ran within about 8 
inches of the light company’s wires. Children 
of the neighborhood would walk up the lower 
guy wire with their hands on the upper wire and 
slide down. The intestate of plaintiff, a boy 
eleven years old, in doing this, touched the light 
company’s wire and was killed. The verdict 
for the plaintiff was set aside by court of apneals. 
The court said; “In all the cases where a liability 
has been imposed for what is known as an at 
tractive imuiisance to children, the nuisance has 
been placed within their reach. We know of no 
case where this has been applied to things put 
1&8 feet above the ground, which may only be 
reached by climbing up a pole or walking up a 
wire. Such structures are not an invitation to 
children to use them. A child may climb a dead 
tree and thus get hurt; but the owner of the 
tree cannot be said to maintain an attractive 
nuisance, because he keeps a rotten tree on his 
land. To climb this pole or walk this wire was as 
difficult as to climb a tree, and no reason would 
exist for holding one an attractive nuisance more 








than the other.” The court therefore said this 
case did not come under the principle in the 
“Turntable Cases.” 

The trouble with the court's argument is that 
it is opposed to the facts in evidence. These 
guy wires were very attractive to the children in 
the neighborhood for the slide down, just as much 
as a steep hill for a toboggan, and we think the 
writer of the opinion must have had a peculiar 
kind of childhood and a singular sort of observa- 
tion to make him conclude a child would climb 
a dead tree to come down it again as readily as 
he would climb these wires for the purpose of 
enjoying a glorious slide to the ground. The 
latter is fun; the former is not. A bright boy 
would know the former was fun as soon ‘as he 
saw it and would about fight for his turn to climb 
and slide. 

In Consolidated E. L. & P. Co. v. Healy, 65 
Kan. 798, 70 Pac. 884, the death of a boy was 
shown to have resulted from his coming in con- 
tact with an uninsulated wire on the viaduct of 
a city street. This wire was laid on the viaduct 
outside of the railing. Over this railing small 
boys were in the habit of climbing and going 
close to the wires, all of which was known to 
the light company. The Kansas court thought 
there could be no doubt of liability. It said: 
“To an adult it might not have been (liable). 
To a small boy in the buoyancy of sport and 
lacking the intelligence and discretion of older 
years, it was liable in view of the fact that it 
knew that children of Ais’ class were in the habit 
of venturing in dangerous proximity to its neg- 
ligently kept wires. The place where the boy met 
his death was one of those denominated in the 
books ‘attractive nuisances,’ the keepers of which 
* * * are liable to one who, without inculpating 
fault on his part is injured thereby.” 

This opinion sounds rather more like it should 
have emanated from a warmer clime like Ken- 
tucky than the Kentucky opinion which we have 
just referred to 

In Simonton v. E. L. & P. Co., 28 Tex. Civ. 
App. 376, 67 S. W. 530, the doctrine of attractive 
nuisances is recognized, but the court declined 
to apply it to the case of a seven-year-old child 
climbing an electric light pole by means of foot- 
rests on the pole, saying such poles’ were not 
such unusual attractive structures as to come 
within the doctrine of the Turntable Cases. This 
is far more nearly correct than the guy wire 
case we notice supra, 

In Temple v. McComb, ete., FE. : FF Co 
& Miss. 1, 42 So. 874, 11 L. R. A. ‘ont S.) 449, 
t19 Am. St. Rep. 608. the a showed that de- 
fendant company having its wires in a thickly- 
settled part of McComb City, ran an uninsulated 
wire through the numerous branches of a small 
oak tree, which branches reached almost to the 
ground. Under the tree, boys were accustomed 
to play. Plaintiff. a ten-year-old boy, climbed 
the tree and came in contact with the wire 
Whitfield, C. J., in speaking for the court said: 
“The immemorial habit of small boys to climb 
little oak trees filled with abundant branches 
reaching almost to the ground is a habit which 
corporations, stretching their wires over such 
trees, must take notice of.” 

Some of the cases condition liability upon 
knowledge of places being resorted to or at least 
state that as a circumstance, but this last case 
proceeds upon the theory of the nature of the 
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attraction, whose effect should be foreseen. Nev- 
ertheless it may be said, that it seems well estab- 
lished, that the principle of “attractive nuisance” 
may be found applicable in electric wire cases 
to create liability, as much as in railroads per- 
mitting children to play on turntables, if the 
facts require. 








CORAM NON JUDICE. 





EVERETT P. WHEELER CONGRATULATES 
THE AMERICAN BAR ON ITS FIRST 


VICTORY FOR REFORM IN JUDICIAL 
PROCEDURE. 


When we announced in the first issue of this 
year that this would be’ the most memorable of 
all recent years in respect to definite reforms of 
procedure some few lawyers refused to take 
us seriously. 

We repeat, however, that this is to be a year 
of vietory for definite reform in procedure. Our 
knowledge of how deep this agitation is, is 
not based on hearsay. California and Tllinots 
are right now wrestling mightily with these 
questions. Readers of the Central Law Journal 
will learn much in the next few months of the 
definite progress of this reform. 

Our managing editor,:Mr. Robbins, has just 
completed a tour of the principal cities of the 
country for the purpose of sounding the senti- 
ment of the leaders of the profession. He has 
had private conferences with men like Profes- 
sor Roscoe Pound of Harvard University; Hon. 
Everett P. Wheeler, of New York, chairman of 
the American Bar Association Committee on 
Procedure; Mr. Walter G. Smith of Philadelphia, 
president of the Commissioners of Uniform 
State Laws; Mr. Ralph Breckinridge of Omaha, 
chairman of the judicial reform committee of 
the National Civic Federation and many others. 
We will hear from these men in these columns, 
and from others and it will surprise the pro- 
fession, we are sure, to learn how enthusiastic 
these leaders are for some definite, conserva- 
tive reform that will eliminate the technicalities 
and delays of our present system of procedure. 

The first definite plan was proposed by the 
committee on reform in procedure of the Amer- 
ican Bar Association of which Mr. Everett P. 
Wheeler is chairman. This plan was for a 
strong, uniform law on the subject of harmless 
error and useless new trials. 

A draft of a statute was drawn and submit- 
ted to Congress and after a long discussion tn 
the House committee Was finally submitted to 
a vote and passed in the House on February 6, 
1911. 

The following letter from Mr. Wheeler will 
fully explain the first great victory. 


LETTER FROM MR. WHEELER. 
Editor Central Law Journal: 

You will be glad to know that the two first 
and the most important sections in the bill to 
regulate the judicial procedure of the courts of 
the United States, recommended by the Amer- 
ican Bar Association, have been incorporated in 
a separate bill in the House, and passed the 
House unanimously on the 6th inst. I enclose 


a copy of this bill as passed and now before 
the Senate, and also a list of the Judiciary Com- 
mittee of the Senate. 

Personally, I feel that these are the most im- 
portant sections recommended by the Associa- 
tion, and their passage gives me great Ssatis- 
faction. In this I hope you will concur, though 
I know, like myself, you would have been glad 
if all the other sections had also been passed. 

May I ask that you write the Senators on the 
Judiciary Committee, urging that the bill be 
promptly and favorably reported to the Senate, 
so that it may be put on its passage? The 
time remaining of the session is so brief that 
this seems to me of great importance. I think, 
in auy case, a letter to the Chairman of the 
Committee would be very useful. I have myself 
written Senator Root who favors the bill. 

EVERETT P. WHEELER. 

New York, February 9, 1911. 





THE MODEL STATUTE ON HARMLESS ER- 
ROR—THE BAR'S FIRST VICTORY. 

The following is the statute considered for 
several years by the American Bar Association 
and by the Judiciary Committees of the house 
an@ senate and which is as near perfection as 
human language can make it. Let every lawyer 
urge its adoption by every legislature so that 
this may be the first-provision of a uniform 
code of procedure which is one of the great 
ideals of the American Bar. 


Be it enacted by the Senate and the House 
of Representatives of the United States 
of America in Congress assembled. 


No judgment shall be set aside, or re- 
versed, or new trial granted, by any court 
of the United States in any case, civil or 
criminal, on the ground of misdirection of 
the ‘jury or the improper admission or re- 
jection of evidence, or for error as to any 
matter of pleading or procedure, unless, in 
the opinion of the court to which applica- 
tion is made, after an examination of the 
entire cause, it shall appear that the error 
complained of has injuriously affected the 
substantial rights of the parties. The trial 
judge may in any case submit to the jury 
the issues of fact arising upon the plead- 
ings, reserving any question of law arising 
in the case for subsequent argument and 
decision, and he and any couvt to which the 
case shall thereafter be taken on writ of 
error shall have the power to direct judg- 
ment to be entered either upon the verdict 
or upon the point reserved, if conclusive, as 
its judgment upon such point reserved may 





require, 
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For the information of our readers we append 
a list of the senate judiciary committee: 

Clarence D. Clark, Knute Nelson, Chauncey 
M. Depew, William P. Dillingham, George Suth- 
erland, Samuel H. Piles, William Warner, Frank 
B. Brandegee, William E. Borah, Augustus O. 
Bacon, Charles A. Culberson, James P. Clark, 
Lee S. Overman, Isidor Rayner, Thomas H. 
Paynter. 

Write this committee urging the passage of 
this law at once, and thus aid in the final vic- 
tory.—Editor. 








BOOK REVIEWS. 








PERRY ON TRUSTS AND TRUSTEES 
EDITION. 

This standard book, now extant nearly forty 
years, retains its text substantially as it first 
appeared and editors and revisers have supplied 
new authority and enlarged the work with nu- 
merous notes. 

Mr. Edwin A. Howes, who has revised and 
enlarged the work to what it appears in its 
sixth edition is in accord, we believe, with the 
general sentiment of the bar in feeling that the 
text which has stood the severe tests that have 
been imposed on it ought not to be materially 
changed. 

Where any changes have been made or any 
additions appear they are found enclosed in 
brackets. 

It is advantageous that a work of this char- 
acter should be brought down as closely to 
date as possible, for it becomes important to 
note any disagreement with the principles it 
lays down, and to see to what varying circum- 
stances they have been applied. If these tests 
suggest any modification or extension in these 
principles it is in such we have opportunity for 
intimate acquaintance with their spirit. 

Perry on Trusts and Trustees is one among 
the text-books, the number of which is all too 
small—that is not a mere compilation of the 
disjecta’) membra in_ propositions stated in 
opinions with pyramidal citations to be gath- 
ered from teeming digests. Its text is more a 
philosophical treatise—not a mosaic of instances, 
often not even logically in place. 

Text books which are not a discriminate dis- 
cussion of legal principles often are arbitrary 
arrangements, by authors, who are no more 
than compilers and we look into them as we 
would consult.a mere digest. 

These digests as they open the way for nu- 
merous authorship in mere compilation begin to 
enhance appreciation of the older standard 
works and to make very welcome their bring- 
ing down to date. This aids greatly in separat- 
ing the wheat from the chaff in our wilderness 
of precedent. 

This book is in two volumes, bound in law 
buckram, with both text and notes of typo- 
graphical excellence, and is published by Little 
Brown & Company, Boston, Mass. 1911. 


SIXTH 








BOOKS RECEIVED. 


The National Bank Act Annotated. Fourth 
Edition. By Albert S. Bolles, Ph.D., L. L. D. 
Price $5.00. 
Review will follow. 


Philadelphia, George T. Bisel Co. 





siennial Report of the Attorney General to 
the Governor of the State of Alabama, 1908- 
1910. Montgomery, Ala., The Brown Printing 
Co. Review will follow. 

Reports of American Bar Association. Thirty- 
third Annual Meeting, held at Chattanooga, 
Tenn., August 30th and 31st, and September 1, 
1910. Baltimore, Md., The Lord Baltimore Press. 
Review will follow. 

Black’s Law Dictionary. Second Edition, con- 
taining definitions of the Terms and Phrases 
of American and English Jurisprudence, ancient 
and modern. By Henry Campbell Black, M. A. 
Price $6.00. St. Paul, Minn., West Publishing 
Co. Review will follow. 


Trusts and Trustees. Sixth Edition (in two 


volumes). By Jairus Ware Perry. Price $13. 
Boston, Little, Brown and Company. Review 
will follow. 

Modern Theories of Criminality. By C. Ber- 


naldo De Quiros. Price $4.00. Boston, Mass., 
Little, Brown & Co. Review will follow. 

Criminal Psychology. By Hans Gross. Price 
$5.00. Boston, Mass., Little, Brown & Co. Re- 
view will follow. 








HUMOR OF THE LAW. 





A prominent lawyer of Miami recently re- 
ceived a call from a colored woman. 

“What's the trouble?” inquired the lawyer. 

“Tt’s "bout mah ole man. He’s cahyin’ on high 
wif a lot no count gals, he is, an’ sumfin’s got 
to be done!” 

The attorney, scenting a fee, asked: “You 
would like to secure a legal separation, a di- 
vorce?” 

“Go ‘long man. Divorce nuffin. Think I’se 
gwine to gin him des what he wants, an’ low 
him to go sky-shootin’ round wif dem gals? 
Not on you’ life, mister lawyer, I doan want no 
divorce, what I wants is a ’junction.” 

W. L. BRAGG, 
West Palm Beach, Fla. 


Senator Stone, of Missouri, tells of a young 
physician in Kansas City who was sneered at 
by an attorney who was cross-examining him, 
the rude cross-examiner at last asking: 

“Are you entirely familiar with the symptoms 
of concussion of the brain?” 

“IT am,” was the reply. 

“Then,” continued the rude one, “suppose that 
my learned friend here; Senator Stone and 
myself, should bang our heads together, would 
that make us have concussion of the brain?” 

“It might,” was the reply, “give concussion 
of the brain to your learned friend.” 


It happened in a back-woods justice court 
The egotistical young attorney from the county 
seat was cross-examining a witness. 

Attorney—“And do you state, on your oath, 
that the plaintiff enjoys a good reputation in 
this community?” n 

Witness—“I do.” 

Attorney—“And do you also state on oath, 
that the defendant, my client, enjoys a bad 
reputation here?” 

Witness—“Well, no, I didn’t say that.” 

Attorney—‘“Ah, what did you say?” 

Witness—“Well, I never said he enjoyed his 
bad reputation, I only said he had it. 
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WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 





Arkansaa.....................-.... 20, 21, 22, 70, 78, 83, 91, 92 
EO SR 2, 15, 30, 31, 32, 46, 69 
GUID ocmitinssninss Sicciatetesonscasinranngetaeee odie 50 


Illinois....10, 19, 34, 37, 41, 42, 49, 68, 72, 96, 97, 
98, 103, 108. 









Nissen as cabiichdepn se snpcivicnatuindessecgandanneea eee 64, 71 
EE, AP Se ASO ee EE 56, 63, 65, 84 
Kansas..... 9, 47, 61, 63, 66, 73 
Kentucky............ ....-17, 51, 52, 95, 100 
I Ae RET ee 44, 99 
DI ep siteasenniisstansnce cesnnrnssdithonnseatesss tatiana 55 
I hss een ss eee 87, 106 
Missouri............ ae a 
NER RE Keer reese ia seers ananstbatiesishidepntan 8 
EE TI assisting soccsccssnss aepiptuiinoniaisitinuiaetinsale a 


North Carolina....7, 13, 14, 27, 29, 35, 36, 38, 45, 
53, 59, 74, 85, 88. 

Oklahoma ae. ee ees ; Sninshihapnaeelanne 

South Carolina Senasapenbucl 80, 94, 101 

Texas....1, 3, 6, 11, 12, 16, 24, 26, 48, 54, 57, 60, 67, 


90, 93, 105. 
U. S. C. C. App...............83, 40, 58, 75, 76, 77, 86, 89 
United States D. C............. - . 4, 5 
West Virginia sciailnalalenalts 23, 28, 39, 79, 104 


|. Assignments for Benefit of Creditors—Ac- 
tion on Assignee’s Bond.—Where misconduct of 
an assignee for the benefit of creditors has 
caused breach of his bond, the surety, defend- 
ing an action thereon, can have no credit on 
account of commissions to which faithful per- 
formance would have entitled the assignee.— 
American Bonding Co. v. Williams, Tex., 131 
S. W. 662. 

2, After Suit—Tender.—A plea of tender after 
suit should not contain explanatory or extenu- 
ating matters not affecting the defense, and 
such matter is properly stricken as surplusage. 

Basler v. Sacramento Gas & Electric Co, 
Cal., 111 Pac. 530. 

3. Amendment of Constitution—Constitution- 
al Law.—Even if the determination of a contest- 
ed primary election is the exercise of political 
authority, the people may by constitutional 
amendment authorize the Legislature to confer 
such power upon the district court.—Ashford 
v. Goodwin, Tex., 131 S. W. 535. 

4. Bankruptey—Conditional Sales.—A trustee 
in bankruptcy takes an absolute title to prop- 
erty delivered to the bankrupt in Connecticut 
under a contract of conditional sale not exe- 
cuted and recorded as required by Gen. St. 
Conn.—In re Faulkner, 181 Fed. 981. 

5.——Dividends.—Where_ petitioner’ neither 
claimed title to nor a lien on dividends payable 
to a bankrupt's creditor, the bankruptcy court 
would not delay payment, nor direct payment to 
petitioner.—In re Hollander, 181 Fed. 1019. 

6. Bills and Notes—Bona Fide Purchaser.— 
An indorsee of a note tainted by an illegal 
consideration has the burden of proving want 
of notice of the illegality—Barnes v. Sparks, 
Tex., 131 S. W. 610. 

7 Bona Fide Purchasers.—Notes transferred 
to a bona fide holder for value before maturity 
but without indorsement held subject to de- 
fenses, being negotiable only by indorsement 








under Code, § 41.—Steinhilper v. Basnight, N. 
C., 69 S. E. 220. 


8. Bona Fide Purchaser—Vendor and Pur- 
chaser.—A purchaser held not an innocent pur- 
chaser, unless he was without notice, actual or 
constructive, of the rights of the prior pur- 
chaser under an unrecorded deed.—Dundee Re- 
alty Co. v. Leavitt, Neb., 127 N. W. 1057. 


9. Bridges—Power of County Commissioners. 
—County commissioners held to have power to 
remove a river bridge where the river cuts a 
new channel, and to place it over the new 
channel.—Anderson vy. Board of Com’rs of 
Cloud County, Ken., 111 Pac. 464. 


10. By Record—Estoppel.—One who, to ob- 
tain tax deed, made an affidavit averring that 
another was the owner of the land, is thereby 
estopped from questioning the latter’s owner- 
ship.—-Towle v. Quante, Ill., 92 N. EB. 967. 

11. Carriers—Liability of Initial Carrier.— 
An initial carrier of goods held liable as in- 
surer thereof because of diversion of shipment 
to final carrier not called for by the contract 
of shipment.—Houston & T. C. R. Co. v. Ke- 
mendo, Tex., 131 S. W. 634. 

12.——Right to Sue.—A shipper of goods held 
entitled to sue the carrier for a shortage before 
title passed to the buyer.—Texas S. S. Co. v. 
Dupree Commission Co., Tex., 131 8. W. 621. 

13.——-Injury to Live Stock.—A railroad com- 
pany cannot claim to have been injured by 
failure to give notice of injury to cattle where 
it had ample opportunity to investigate their 
condition, and did so, before they were com- 
mingled with other stock.—Kime v. Southern 
Ry. Co., N. C., 69 S. E. 264. 

14..—-Injury to Goods.—Liability of a com- 
mon carrier continues until notice is given and 
time allowed for removal of goods.—Citizens’ 
& Marine Bank of Newport News v. Southern 
Ry. Co., N. C., 69 S. B. 261. 

15._--Contributory Negligence.—-A passenger 
taking passage on a special freight train, car- 
rying with his knowledge a car loaded with 
dynamite, held not guilty of contributory neg- 
ligence so as to preclude a recovery for in- 
juries caused by the derailment of a car and 
the explosion of the dynamite.—Roberts v. Sier- 
ra Ry. Co. of California, Cal., 111 Pac. 519. 

16. Claims for Services—Assignments.—<An 
assignee of a claim for professional services 
rendered by one not entitled to practice medi- 
cine held not entitled to recover’ thereon 
unless he is an innocent purchaser and bona 
fide holder.—Barnes v. Sparks, Tex., 131 S. W. 
610. 

17. Conditions in Deed—Perpetuities. — A 
clause in a deed made in 1896 prohibiting alien- 
ation of the land before 1950 held in violation 
of the statute against perpetuities.—Saulsberry 
v. Saulsberry, Ky., 131 S. W. 491. 

18. Constitutional Law—Proceedings before 
Corporation Commission. — The Corporation 
Commission in the exercise of its legislative 
functions is not required by Const. U. S. Amend. 
14, to summon the parties, natural or artificial, 
to protect their rights.—Hine v. Wadlington, 
OKL, 111 Pac. 543. 

19. Construction—Deeds.—Less latitude is al- 
lowed in the construction of deeds than is al- 
lowed in the construction of wills.—Wallace 
v. Noland, Ill., 92 N. E. 956. 

20. Contracts — Consideration.—A plea of 
want of consideration, though sufficient with- 
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out the facts, will be demurrable if the facts 
are set up, and they do not constitute a valid 
defense.—Dickerson v. Hamby & Haynie, Ark., 
131 S. W. 674. 

21.——Mutuality.—A contract, which in fact 
Jeaves it optional with one party whether he 
will perform, is not binding.—El Dorado Ice & 
Planing Mill Co. v. Kinard, Ark., 131 8S. W. 
460. 

22. Contract of Surety—Estoppel.—The prin- 
cipal on a bond held estopped to claim that the 
surety exceeded its charter powers in becom- 
ing surety.—Dunbar y. Cazort-McGhee Co., Ark., 

31 S. W. 698. 

23. Contract Signed Only by Purchaser—Spe- 
cific Performance.—A contract for the sale of 
land, signed by the purchaser only, may be 
specifically enforced at the suit of the vendor. 
—Armstrong v. Maryland Coal Co., W. Va., 69 
S. E. 195. 

24. Conveyance Between Husband and Wife 

Frauds, Statute of.—An oral transfer of a 
homestead from husband to wife may be made 
without her obtaining exclusive possession, pro- 
vided she makes improvements based thereon 
during his lifetime other than those naturally 
required to make the place habitable.—Reyes 
v. Escalera, Tex., 131 S. W. 627. 

25. Costs—Security for Payment.—A judg- 
ment for the principal in a cost bond condi- 
tioned on the payment of costs that may accrue 
in the action is a conclusive discharge of the 
sureties on the bond.—Calhoun v. Gray, Mo., 
131 S. W. 478. 

26. Courts—Rule of Procedure.—A_ district 
court has power to adopt any rule of procedure 
in a case of which it has acquired jurisdiction 
by which the facts may be brought before it 
to enable it to decide the case.—Ashford v. 
Goodwin, Tex., 131 S. W. 535. 

27. Custedy of Children—Habeas Corpus.— 
The rightful and proper placing of infants can 
be determined on habeas corpus.—Ex parte 
Jones, N. C., 69 S. E. 217. 

28. Criminal Law—lIntercepting Letter.—The 
intercepting of a letter in the hands of a jail- 
er, written by accused, and the use of it as 
evidence against accused, though it were in- 
criminating, was not a violation of the con- 
stitutional provision against compelling one to 

be a witness against himself.—State v. Book- 
er, W. Va., 69 S. E. 295. 

29..———-New Trial.—In a prosecution for homi- 
cide, the fact that the jury, while deliberating, 
learned that another murder had been commit- 
ted in the same section of the country, during 
the trial, held not ground for a new trial.— 
State v. Plyler, N. C., 69 S. EL 269. 

30.———_Limitations.—Statute of limitations 
held to run from the time of the conversion of 
the money, and not from the time it was de- 
manded from the accused.—People y. Kinard, 

Cal, 111 Pac. 504. 

31.——Confessions.—The guilt of accused 
cannot be proved by his confession without 
other evidence or circumstances showing the 
commission of the crime, and unless there is 
other evidence, the jury must acquit accused.— 
Pople v. Tomalty, Cal., 111 Pac. 513. 

32. Cross Examination—Witnesses.— Where 
defendant in a personal injury action seeks to 
show a previous condition of invalidism of, or 
malingering by, plaintiff, liberal latitude in 
cross-examining plaintiff should be permitted. 








—Basler v. Sacramento Gas & Electric Co., Cal., 
111 Pac. 530. 


33. Death—Burden of Proof.—No inference 
that a passenger died from injuries sustained 
could be drawn, where it was affirmatively 
shown that he survived such injuries for a 
week or 10 days.—Northern Pac. Ry. Co. v. 
King, 181 Fed. 913. 

34. Dedication—Cemetery Driveways. — The 
proprietor of a cemetery does not dedicate the 
driveways to the public by platting his grounds; 
consequently one who treats these driveways 
as public highways is a wrongdoer and a 
trespasser.—Mount Hope Cemetery Ass'n v. 
New Mount Hope Cemetery Ass’n., Ill, 92 N. 
E. 912. 


35. Deeds—Acknowledgement.—Where a deed 
of an interest in land in North Carolina was 
acknowledged before an officer in another state, 
not authorized to take acknowledgements, 
registration thereof was void.—Wovod v. Lewey, 
N. C., 69 S. E. 268. 

36. Defenses—Divorce.—-A wife's provocation 
cannot justify or excuse the husband for be- 
coming an habitual drunkard.—Barringer vy. 
Barringer, N. C., 69 S. E. 279. 

37. Definition—Perpetuitics.—A perpetuity is 
a limitation taking the subject thereof out of 
commerce for a longer period than a life or 
lives in being and 21 years and 9 months there- 
after.—Branson v. Bailey, Ill., 92 N. E. 940. 

38. Determination—Boundaries.—Whenever a 
natural boundary is called for by the deed, the 
line must terminate at it, however wide it is of 
the course called for, or however short or be- 
syond the distance called for.--Bowen v. John 
L. Roper Lumber Co., N. C., 69 S. I. 258. 

39. Dewer—Oil and Gas Lease.—-A_ widow, 
joining in an oil and gas lease before assign- 
ment of dower, held not to reiease her dower 
in the royalty oil.—Headley vy. Colonial Oil Co., 
W. Va., 69 S. E. 269. 

40. Duty to Support Surface Land——Mines and 
Minerals.— Where the surface of land is owned 
by one and the mineral by another, the owner 
of the mineral is bound to protect the surface, 
unless the right to destroy it is expressly re- 
served in plain terms.—Catron v. South Butte 
Mining Co., 181 Fed. 941. 

41. Executors and Administrators — Neces- 
sity for Administration.—Where there were no 
debts, and no dissension among the distribu- 
tees of a deceased person as to the distribution 
of an estate, the public administrator was not 
entitled to letters for the sole purpose of dis- 
tribution.—Cotterell v. Coen, Ill, 92 N. E. 911. 

42. Evidence — Admissibility.—The acts and 
declarations of one in the occupation of land 
are admissible to explain the character of his 
claim and possession.—Towle v. Quante, LIL, 
92 N. E. 967. 

43. Wills.—Where there is only one de- 
visee seeking to sustain the will in a will con- 
test, his declarations against interest are ad- 
missible in evidence, whether made before or 
after the execution of the will or before or after 
probate.—Beyer v. Schlenker, Mo. 131 S. W. 
465. 

44. Fire Insurance—Equity of Redemption.— 
In absence of evidence as to the value of an 
equity of redemption, the insured owner there- 
of can recover the amount of the physical dam- 
age done to the property insured, not exceed- 
ing the sum named in the policy.—Jenks Vv. 
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Liverpool, London & Globe Ins. Co., Mass., 92 
N. E. 998. 


45.——-Stipulations.—A stipulation in a fire 
policy of sole and unconditional ownership is 
not violated by the existence of liens and in- 
cumbrances on the  property.—Lancaster  v. 
Southern Ins. Co., N. C., 69 S. E. 214. 


46.——Waiver of Policy Conditions.—An agent 
of an insurance company with general authority 
is an agent who is authorized to take risks 
and enter into contracts of insurance without 
consulting the company, and such an agent has 
the same power to waive conditions in policies 
as the company itself—Bank of Anderson v. 
Home Ins. Co. of New York, Cal., 111 Pac. 507. 


47. Frauds, Statute of—Implied Contracts.— 
The law implies an agreement to pay for 
services performed under a contract, which is 
unenforceable because not in writing.—Long- 
hofer v. Herbel, Kan., 111 Pac. 483. 

48. Fraudulent Conveyances—Invalid Trans- 
actions.—Garnishee held liable for value of pil- 
ing received from third person to whom de- 
fendant had made a sham transfer.—Barnett & 
Record Co. v. Fall, Tex., 131 S. W. 644. 

49. Homestead—Husband and Wife.—The 
deed to a homestead by a householder to his 
or her wife or husband, not subscribed. and 
acknowledged in accordance with the statute 
by the wife or husband, is inoperative, where 
possession is not abandoned or given pursuant 
to the conveyance.—Gillam v. Wright, Ill, 92 
N. E. 906. 

50. Homicide—Effect of Lack of Skillful 
Treatment.—Where one wounds another with 
a weapon likely to produce death, and the 
wounded person dies, the nature of the slayer’s 
act is not affected by any lack of skill upon 
the part of those who treat the wounds.—Per- 
due v. State, Ga., 69 S. E. 184. 

51.—Self Defense.—A son has_ the same 
right to defend his father when the latter is 
assaulted in his presence as the father has to 
defend himself, and hence could rely on the 
plea of self-defense, if the father, having done 
the killing, could have done so.—Tapscott v. 
Commonwealth, Ky., 131 S. W. 487. 

52.———Preventing Escape of Prisoner.—A po- 
lice officer has no right. to shoot one arrested 
for a misdemeanor to prevent his escape.— 
Lewis v. Commonwealth, Ky.. 131 S. W. 517. 

53. Husband and Wife—Partnerships. — A 
married woman entering into a mercantile firm 
managed by her husband held a freetrader, and 
the property of the firm is subject to firm 
debts.—Stone Co. v. McLamb & Co., N. C., 69 
S. E. 281. 

54. Infants—Next Friend.—The authority of 
a next friend of an infant to represent him 
in prosecuting an action for the infant expires 
with the minority of the infant.—Spell v. 
William Cameron & Co., Tex., 131 S. W. 637. 

55. Injunetion—Enactment of Ordinance. — 
The enactment of an ordinance cannot be en- 
joined, unless irreparable damage to persons 
affected will immediately follow, or it will 
cause a multiplicity of suits, or violate existing 
contract rights.—Basting v. City of Minneapolis, 
Minn., 127 N. W. 1131. 

56.——Mines and Minerals.—Where, under a 
mining lease executed by plaintiff, defendant 
was not entitled to make a certain use of en- 
tries on plaintiff's land, plaintiff could enjoin 
such use without showing any resulting dam- 
ages.—Thos. Beck & Sons v. Economy Coal Co., 
Iowa, 127 N. W. 1109. 

57. Judgment—Collateral Attaek. — A judg- 
ment held not open to collateral attack on the 
ground that the subject-matter of the action 
in which it was rendered was res judicata.— 
Beaty v. Thos. Goggan & Bro., Tex., 131 Ss. W. 
bo. 

58. Jurisdiction—Abatement and Revival.— 
Where a question of jurisdiction is purely one 
of law, it may be raised either by motion or 
plea in abatement.—Lewis Blind Stitch Co. v. 
Arbetter Felling Mach. Co., 181 Fed. 974. 

59. Jury — Waiver.—Where a case is re- 
ferred, defendant ‘waives its right to a jury trial 
by not demanding it when it files exceptions 
to the referee’s report.—Lexington Mirror Co. v. 
Philadelphia Casualty Co., N. C., 69 S. E. 261 

60. Landlord and Tenant—Waste by Tenant. 
—That a hole made in party wall by tenant 








could be repaired at trifling expense held not 
Fn ae its constituting waste.—Hamburger 
reyling v. Settegast, Tex., 131 S. W. 639. 


61. Lienms—Mortgages.—A purchaser of land 
who assumed an incumbrance thereon, and the 
owner of the incumbrance, held entitled to ex- 
tend the time of payment and execute a new 
note and mortgage without affecting the priority 
of liens.—French vy. Poole Kan., 111 Pac. 488. 

62. Limitations of Actions—Loans for In- 
definite Time——Where a loan is made for an 
indefinite time, and until its return is requested, 
limitations do not run against its recovery un- 
til payment has been demanded.—Longhofer v. 
Herbel, Kan., 111 Pac. 483. 

63. Master and Servant—Direction by Su- 
perior.—A workman directed by his superin- 
tendent to load a hole for blasting could as- 
sume that it was safe to do so, in the absence 
of knowledge to the contrary.—Hardy v. Chi- 
cago, R. I. & P. Ry. Co., Iowa, 127 N. W. 1093. 

64. Duty to Instruct.—A master held re- 
quired to inform his servant of the ordinary 
dangers likely to arise in the work and which 
the servant cannot understand without such in- 
formation.—Republic Iron & Steel Co. v. Lulu, 
Ind., 92 N. E. 993. 

65. Employer’s Duty.—A mining company 
cannot escape liability for failing to provide a 
safe place to work by leaving operation of the 
mine without responsible oversight.—Poli_ v. 
Numa Block Coal Co., lowa, 127 N. W. 1105. 

66.——Liability for Negligence.—Where a per- 
son lets out work to another reserving no con- 
trol, the contractee is not liable for the ngli- 
gent work of the contractor.—Laffrey v. United 
States Gypsum Co., Kan., 111 Pac. 498. 

67. Municipal Corporations—Use of Street.— 
A city council has no power to grant a li- 
cense for an unreasonable use of a street in- 
terfering with the rights of an occupant of 
adjoining property.—-American Const. Co. v. 
Seelig, Tex., 131 S. W.° 655. 

68. Names of Cemeteries—Trade-Marks and 
Trade-Names.—A corporation which opened a 
cemetery in competition with an adjoining one 
which had long used the name “Mount Hope 
Cemetery” enioined from using the name “New 
Mount Hope Cemetery.’’—Mount Hope Cemetery 
Ass’n. v. New Mount Hope Cemetery Ass’‘n., 
Ill., 92 N. BE. 912 : 

69. Negligence—Imputable Negligence.— As 
affecting liability for injury to a wife, in the 
care and custody of her husband, his negligence 
is imputable to her.—-Basler v. Sacramento Gas 
& Electric Co., Cal., 111 Pace. 530. 

70. Questions of Law and Fact.—In de- 
termining whether the question of contributory 
negligence should be submitted to the jury, the 
evidence must be considered in the light most 
favorable to plaintiff.—Ft. Smith & W. Ry. Co. 
v. Messek, Ark., 131 S. W. 686. 

71. Nuisance—Exercise of Lawful Rights.— | 
Where one acts under legislative authority and 
within the right conferred thereby, and reasona- 
bly within the exercise thereof, using care and 
eaution regarding the rights of others, any in- 
cidental damage is not actionable.—Lake Shore 
& M. S. Ry. Co. v. Chicago, L. S. S. B. Ry. 
Co., Ind., 92 N. EB. 989. 

72. Obligation of Master—Master and Ser- 
vant.—A master is not an insurer of the safe- 
ty of his servant, and he is only liable for con- 
sequences which he may reasonably be expected 
to anticipate as a result of his conduct.—Pink- 
ley v. Chicago & E. I. R. Co., Ill, 92 N. E. 896. 

73. Parent and Child—Emancipation.—Eman- 
cipation of a minor or relinquishment of the 
parent’s right to his earnings may be implied 
from  cirecumstances.—Longhofer vy. MHerbel, 
Kan., 111 Pac. 483. 

74. Peace Bond—Breach of the Peace.—Con- 
victions for publishing, selling, and having in 
possession obscene and indecent literature held 
not a breach of a recognizance to keep the 
peace, which was violated, however, by a con- 
viction of efrey with a third person.—State 
v. Sanders, N. C., 69 S. E. 272. 

75. Pedigree—Evidence. — Birth marriage, 
death, and pedigree may be proved by hearsay 
declarations only of members of the family.— 
Northern Pac. Ry. Co. v. King, 181 Fed. 913. 

76. Pledged Property—Bankruptcy. — The 
owner of stock pledged to brokers to secure 
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which did not occur, and which was 
pledged by the brokers with other securities 
for loan, but not used to pay the loan, held 
entitled to recover the stock identified as his 
own from the brokers’ trustees in pamacsotey. 
—In re T. A. McIntyre & Co., 181 Fed. 955. 

77. Pledge of Stock—Corporations. — Stock 
deposited with brokers as security only is not 
subject to pledge by them for their own debts. 


losses 


—In re T. A. McIntyre & Co., 181 Fed. 955. 
78. Police Regulations—Municipal Corpora- 
tions.—Under the power to regulate, a city 


may make proper police regulations as to the 
mode in which a business shall be carried on. 
—Trigg v. Dixon, Ark., 131 S. W. 695. 

79. Principal and Agent—Authority of Agent. 
—The authority of an agent to sell land need 
not be in writing.—Armstrong v. Maryland Coal 
Co., W. Va.. 127 N. W. 195. 

80. Authority of Agent to Collect.—A trav- 
eling salesman who solicits orders by samples, 
and is not intrusted with the possession of the 
property, has no implied authority to collect.— 





Ohio Pottery & Glass Co. v. Talbert, S. C, 
69 S. E. 211. 
81. Principal and Surety—-Contracts. — The 


rule for construing a contract of suretyship is 
the one applied to the interpretation of other 
instruments.—Calhoun v. Gray, Mo., 131 S. W. 
78 


82. —Construction of Bond.—A surety has 
the right to stand on the letter of his bond, 
and his obligation will not be enlarged by im- 
plication.—Moore vy. Title Guaranty & Trust 
Co. of Scranton, Pa., Mo., 131 S. W. 477. 

83. Probable Cause—Malicious Prosecution.— 
Innocence of party accused, and termination of 
prosecution in his favor, without proof of want 
of probable cause, held insufficient to sustain 
an action for malicious prosecution.—St. Louis, 
I. M. & S. Ry. Co. v. Tyus, Ark., 131 S. W. 682. 

84. Proceedings Contempt.—A contempt 
proceeding, being quasi criminal,-requires a 


greater weight of evidence than an ordinary 
civil case in order to convict, and, in contempt 
proceedings for violating a liquor injunction, 


the evidence must make out a clear case against 
aecusd.—Sawyer v. Hutchinson, Towa, 127 N. 
W. 1089. 

85. Promise to Answer for Another's Default 

Frauds, Statute of.—An undertaking to an- 
swer for another's default or miscarriage is 
required by the statute of frauds to be in 
writing.—Dunlap v. Willett, N. C., 69 S. E. 222. 

86. Public Lands—General Land Laws.—The 
general land laws do not apply to Alaska, 
though the government recognizes and sanc- 
tions possession pursuant to Act Cong. May 17, 
1884.—Martin v. Burford, 181 Fed. 922. 

87. Railroads—Announcement of Station.— 
An announcement of a Station by a flagman on 
a passenger train and his fastening back the 
door held not an invitation to passengers to 
get off, accompanied with an assurance that 
the train had arrived at the station.—TIllinois 
Cent. R. Co. v. Massey, Miss., 53 So. 385. 

88._—Fires Set by Engine.—Notwithstanding 
the private railroad of a logging company is 
being operated by an independent contractor, 
held, the company is liable for fire set direct- 
ly to land outside the right of way, from a 
spark emitted by the company’s engine, either 
through its negligent equipment or operation.— 
Thomas v. Hammer Lumber Co, N. C., 69 S. 
E. 275. 

89.——Injury to Alighting Passenger.—A pas- 
senger is not negligent. in alighting from a 
moving train if the speed of the train and all 
the surrounding circumstances are such that 
a person of ordinary prudence would have done 
the same thing.—Puget Sound Electric Ry. v. 
Felt, 181 Fed. 938. 

90. Rape—Prosecutrix’s Reputation.—Prose- 
cutrix’s reputation for virtue and chastity can 
he shown by the state only when it is assailed 
by accused or she is a stranger in the county. 
—Holland v. State, Tex., 131 S. W. 563. 

91. Reformation of Instruments—Mistake.— 
Where a lease referred specially to previously 
leased land as included, equity will not reform 
it so as to exclude such land; the proof of 
mistake not being clear.—Cheathan v. J. W. 
Beck Co., Ark., 131 S. W. 699 








92. Sales—Repudiation of Contract.—The re- 
pudiation of a contract of sale by the buyer 
renders tender of the subject-matter unneces- 
sary.—Thos. Cox & Sons Machinery Co. v. For- 
shee, Ark., 131 S. W. 454. 


93. Sheriffs and Constables.— Wrongful Exe- 
cution.—An officer levying on exempt proper- 
ty held liable for the use of the property from 
the time of the levy to the trial.—Railey v. 
Hopkins, Tex., 131 S. W. 624. 


94. Special Contracts—Contracts.—There can- 
not be a recovery upon a quantum meruit under 
a complaint based upon a special contract.— 
Bowen v. Johnston, S. C., 69 S. E. 294. 


95. Taxation—Assessment.—The assessment of 
property in the name of one other than the 
rightful owner does not invalidate the assess- 
ment, if the property is described by its num- 
ber and block, as required by the statute.— 
City of Louisville vy. Louisville Courier-Journal 
Co., Ky., 181 S. W., 509. 

96. Assessment. — The omission of the 
word “fire’ from the name of the Cosmopolitan 
Fire Insurance Company of New York, in an 
assessment roll, does not affect or render the 
assessment invalid.—People v. Cosmopolitan 
Fire Ins. Co., Ill., 92 N. E. 922. 

97. Assessment.—A bank whose stock 
was assessed on the same basis as other per- 
sonalty in the township held not entitled to 
enforce a reduction to the lower basis of valu- 
ation fixed for real estate.—-First Nat. Bank v. 
Holmes, Ill., 92 N. E. 893 

98.—--Exemptions.—Where the lien for tax- 
es had already attached, that a religious cor- 
poration thereafter acquired title to the prop- 
erty, to use the same for religious, educational, 
ete., objects, did not remove the lien.—-People 
v. Ladies of Loretto, Ill, 92 N. E. 908. 

99.——Redemption.—If plaintiff’s right in land 
purchased at an execution sale were merged with 
his right as the grantee of a tax title to the 
same land, the merger ceased upon the tax 
title being redeemed.—Jenks v. Liverpool, Lon- 
don & Globe Ins. Co., Mass., 92 N. BE. 998. 

100. What Property Subject.—The interest 
of the holder of a written contract for the 
purchase of mining property held personal 
property, so as to be subject to taxation, al- 
though no deed had been given and no notes 
therefor executed—Gish yv. Shaver, Ky., 131 
S. W. 515. 

101. Telegraphs and Telephones—Damages. 
It is the duty of one induced by a message er- 
roneously transmitted by a telegraph company 
to purchase cotton to dispose of it to mini- 
mize the damages.—Heath v. Postal Telegraph- 
Cable Ce., S. C., 69 S. E. 283. 

102. Trusts—Implied Trusts.—Where a hus- 
band purchased land and had the deeds made 
to his wife as trustee for their infant daughter, 
an implied trust was created in favor of the 
daughter.—In re Steel, 125 N. Y¥. Supp. 187. 

103. Resulting Trusts.—The grantee of an 
undivided interest in land held to hold it sub- 
ject to a resulting trust in favor of his daugh- 
ter ‘who in fact ‘furnished the consideration.— 
Masters v. Mayes, Ill., 92 N. E. 945. 

104. Vendor and Purchaser — Incumbrance 
Readily Removable.—A mere incumbrance, 
which may be discharged out of the purchase 
to specific performance.— 

















money, is not a bar 
Armstrong v. Maryland Coal Co., W. Va., 69 
S. E. 195. 

105. Vendor’s Lien.—-A junior lien holder 


party to a suit 


is a proper, but not necessary, 
chan West Tex- 


to forclose a vendor's lien.—Miller v. 
as Lumber Co, Tex., 131 S. W. 608. 

106. Volunteer—Master and Servant. - A 
railroad conductor has no authority to employ 
servants for the company. except in cases of 
emergency.—Yazoo & M. V. R. Co. v. Stans- 
berry, Miss., 53 So. 389. 

107. Wills—Declarations of Testator.—Testa- 
tor’s declarations made after the execution of 
the will are not admissible to invalidate it, un- 
less they go to the auestion of his mental ca- 
pacity.—-Beyer v. Schlenker, Mo., 131 S. W. 465. 

108. Devises.—A limitation on a devise 
held void, if the first devisee has an_ estate 
which he can convey in fee simple.—Williams 
v. Green, Ill., 92 N. E. 960. 
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